NORTON JOURNAL
OF BANKRUPTCY
LAW AND PRACTICE

Volume 28, Number 5
Issued in October 2019

Foreword; Prize in International Insolvency Studies, 2019

Debt restructuring in the UK and Spain: Is the grass still ereener on the other side?
L s o

By Jente Denglor

When Deference Makes A Difference: The Role of LLS. Courts In Cross-Border Bankruptcies
Iy Fabio Weinberg Crocco

Analyzing the Causes of Retail Insolvencies Around the World
By Erie: Danner, LI Pocharischeck, Wesley Raslyn-Smith, énd Evan Zotker

Why Few Are Using Brazil's Extrajudicial Restructuring Option
By Glauco da Rocha, Marcelo Godke Veiga, and Matthew 1. Kramer

THOMSON
REUTERS




NORTON JOURNAL
OF BANKRUPTCY
LAW AND PRACTICE

Vol. 28, No. 5(2019)

Issued in October 2019
Foreword from International Insolvency Institute

Debt matmcturir’:‘g in the UK and Spain: [s the grass still greener
on the other side

By Jente Dengler

When Deference Makes A Difference: The Role of U.5. Courts in
Cross-Border Bankruptcies

By Fabio Weinberg Crocco
Analyzing the Causes of Retail Insolvencies Around the World
Erie NDanner, Ulf Pachartecheck, Wealey Roslyn-Swmith, and

By

Evan Zucker

Why Few Are Using Brazil's Extrajudicial Restructuring Option
By Glaueo da Rocha, Marcelo Godke Veiga, and Matthew I,

Norton Journal of Bankruptcy Law & Practice (USPS 012-091), (ISSN 10569-048X) is

ublished bimonthly, six times pe: your, by Thomson Reuters, 810 Opperman Drive,
Eagau. MN 55123, Subscription l“Pnce $2,520 annually. Periodicals postage paid at St
Paul, MN, and additional mailing offices. Postmaster: sand address changes to Journal of
Bankruptey Law & Practice, PO Box 64526, St, Paul, MN 55164-0526,

Managing Editor, Norton Journal of Bankruptey Law and Practice, Thomson Reuters,
kathryn.copeland@thomsonreuters,com,

For Customer Assistance Call 1-800-328-4850

Mat #42156193




Why Few Are Using Brazil’s Extrajudicial
Restructuring Option

By Glauco da Rocha, Marcelo Godke Veiga, and Matthew I. Kramer
1. Introduction

The Brazilian legislature and bankruptey professionals have been ver
focused on creating an efficient system for companies to either reorganize o
liquidate both in and out of court. One option offered by the legislature fo
struggling companies is the extrajudicial restructuring, a hybrid process the
combines out-of-court compromise with judicial oversight. While the goal
of the extrajudicial restructuring are laudable, few companies utilize th
process. This article endeavors to answer why this unique process is utilizes
so infrequently.

To its credit the Brazilian legislature has recognized that Brazil":
insolvency laws' must be efficient.? On the onc hand, the insolvency law:
must enable unviable companies to be properly liquidated. On the othe,
hand, the laws must enable viable companies to survive.® It is quite difficul
to know, ex ante, which companies should be effectively saved, but the law
should be drafted to provide mechanisms to rescue the right companies.* Ir
addition, an efficient law can help reduce the cost of capital of companies
which will certainly benefit society as a whole, and will serve as an incentive
for investment and thereby encourage entrepreneurship and risk-taking
increasing economic competitiveness and generating wealth.® These goals
are the underpinnings of Brazil's extrajudicial restructuring process.

Yet why have so few companies utilized the extrajudicial option? Ouw
conclusion, explored in detail below, is that, despite a significant period of
time since enactment of the extrajudicial restructuring, the process suffers
from a number of uncertainties, making it difficult for companies to predict 2
successful outcome. In reaching this conclusion, we explore (i) the Brazilias
legislaturc’s quest to create an efficient restructuring process, (il) the Brazil-
ian bankruptcy framework, (iii) a comparison between reorganization
methods under Brazilian law; (iv) extrajudicial reorganizations in the LRE
system; and (v) conclusion,

2. Creating an Efficient Bankruptcy Process

The law has an important role in relation to companies in financial distress.
The law must provide an efficient means to assist companies in financial
crisis.® The law should promote the financial reorganization of viable
companies and enable swift liquidations of those companies that cannot
survive.” It should be noted that even though the legislature attempts to cre-
ate systems that lead to economic efficiency, this does not always happen.
Often the legislature’s intent to structure the law in a way to save financially
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troubled companies prolongs the life of companies that are better suited for
liquidation.® In any event, the goal should be to reduce the cost of capital and
debt load of struggling companies so that they may reorganize.’

Well written laws are important but not necessarily sufficient to enable
companies to survive." In an ideal world, it would not be necessary to rely
on the State to administer insolvency proceedings since the debtors
themselves could, in theory, promote the sale of their assets to satisfy credi-
tor claims." Contracts could similarly be drafted to protect creditors once a
company falters, which could theoretically render judicial restructurings
unnecessary.' Thus, for example, a debtor company could offer certain cred-
itors equity in exchange for releasing their claims without the need for costly
court intervention, which could increase creditor recoveries.™ This decentral-
ized framework, however, has inherent pitfalls as there would be no single
playing field where the rules are known and accepted. Further, there is always
the possibility that one or a few creditors will reject a privately negotiated
proposal. Yet another issue with privately negotiated proposals is the
uncertainties creditors face in determining whether they can achieve superior
recoveries by accepting the company’s out-of-court proposal or awaiting the
outcome of a bankruptey proceeding.' Thus, many scholars conclude that
the State plays a vital role in creating efficiencies for companies to
restructure.'® Indeed, the requirement that companies must abide by the re-
structuring laws creates efficiencies in and of itself."?

3. The Brazilian Bankruptcy Framework

In Brazil the statutory bankruptey framework is generally set forth in the
LRE." The LRE governs both judicial and extrajudicial reorganizations
(other than private contracts to modify debt obligations). A company’s deci-
sion to engage in a judicial or extrajudicial reorganization is not an easy
decision. In short, private agreements—although they may deal with the re-
structuring of the company  usually take care of isolated acts related to the
renegotiation of certain debts between the debtor and its creditors. Extrajudi-
cial reorganization, on the other hand, is intended to deal with the company’s
economic-financial crisis and to allow the company to be reorganized in a
more streamlined process than a judicial reorganization."

In theory creditors and debtors are able to foresee, at least in part, the
outcome of a reorganizatiun provess, which should dictate their behavior ina
cost-effective manner. Nevertheless, as in the United States, judicial
restructurings are expensive, time consuming and sometimes unpredictable.”
As a result the Brazilian legislature created cxtrajudicial alternatives to the
judicial restructuring.

Currently, there are three alternatives for companies in financial distress to
seek reorganization: (i) private agreements (article 167 of LRE), (ii)
extrajudicial reorganization (article 161 of 1.RE), which includes “homolo-
gated” and “authoritative” extrajudicial proceedings, and (iii) judicial reor-
ganization (articles 47 et seq. of LRE).”

There are two types of extrajudicial reorganizations, homologated and
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authoritative. These reorganizations enable the debtor to seek approval of a
plan that binds some but not all of its creditors. A homologated reorganiza-
tion is akin to a prepackaged bankruptcy case where the creditors bound by
the plan have already agreed and signed the plan before filing the case. The
court generally rubber stamps the plan and then creditors are bound by the
plan. In an authoritative reorganization, the debtor seeks approval of the plan
without cooperation of some of its creditors, The debtor requires 60% of the
creditors to vote in favor of the plan in order for the plan to be approved. In a
judivial reurganization, the debtor sccks to confirm a plan that binds all
creditors. The debtor similarly requires 60% of creditors to vote in favor of
the plan. The court’s role is limited to approving or rejecting the plan. These
alternatives will be discussed in detail below.
4. Comparison Between Reorganization Methods under Brazilian
Law

Currently, there has been a significant increase in the number of judicial
rcorganizations, especially in the last three years, linked to the recent
financial crisis that devastated Brazil. This may be easily seen in the chart
below, elaborated with data gathered by Serasa Experian, a Brazilian credit
bureau and financial data provider:*

Judicial Reorganization Fr_;i:;dings
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The number of extrajudicial reorganizations is surprisingly small in
comparison to the number of judicial reorganizations over the same period
of time. From June 2005 to November 2014, only 69 extrajudicial reorgani-
zations were filed, out of which 27 were homologated.* In addition, in a
consultation held before the 1st and 2nd Specialized Bankruptcy and Judicial
Reorganization Courts of the Region of Sao Paulo/SP in 2018, only 16
extrajudicial reorganizations were fonnd since the enactment of LRE in

2005. The small number of extrajudicial reorganizations is surprising and
unimpressive compared to the volume of judicial reorganizations, which

i
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reveals difficulties in the use of extrajudicial reorganizations. The number of
private agreements is impossible to specify, since they are not publicly
tracked.

What are, under Brazilian law, a company’s incentives and disincentives
in choosing one of these restructuring options?

In relation to private agreements, the following can be said: (i) they do not
require judicial approval; (ii) they are enforceable by courts upon a breach
by either party; (iii) they cover only those who are signatories to the agree-
ment and not third parties; and (iv) they require buy-in by the particular
creditor to be bound by the agreement.

Comparatively, regarding exirajudicial reorganizations: (i) they are more
easily enforceable than private agreements because the extrajudicial process
involves judicial approval of the reorganization plan pursuant to articles 162
to 165 of LRE, as well as a forum for those challenging the plan to be heard
(article 164, paragraph 5, LRE);* (ii) the court-approved plan is an enforce-
able judicial instrument (art. 161, paragraph 6); (iii) in the authoritative
extrajudicial proceeding case, a dissident minority of creditors may be forced
to accept the plan (article 163, LRE). (iv) the automatic stay applies only to
creditors who are subject to the extrajudicial plan (article 161, paragraph 4,
of LRE); (iv) the sale of a business in the course of the extrajudicial proceed-
ing may take place as provided in article 142 of the LRE (judicial auction or
closed offers), and (v) the debtor remains subject to the LRE’s crimes regime
(article 180 of LRE).*

The following flow chart assists in identifying the procedures related to
extrajudicial reorganizations and private agreements mentioned above:”
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Often a debtor seeking to privately negotiate with creditors incurs ad-
ditional debts and guarantees that aggravate the debtor’s financial health. If,
however, the debtor does not negotiate with its creditors, the creditors will
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likely disclose the debtor’s financial problems to the public in general, which
could significantly impact the company’s prospects of remaining in business.

Viewed in this light, an extrajudicial reorganization is useful for the debtor
whao wants to avoid opportunistic behavior by certain creditors but is unwill-
ing engage in the full judicial reorganization process.? Indeed, judicial reor-
ganization is less flexible than the two extrajudicial models. A judicial reor-
ganization must include “all existing creditors at the date of the application,
even if they have not matured” (art. 49, LRE), except those expressly
excluded by the LRE.,

An advantage of the extrajudicial reorganization is its flexibility in resoly-
ing some but not all creditor claims. The debtor may even enter into several
different plans at the same time (as in the case of Odebrecht Oleo e Gis)®
with different creditors. In contrast, judicial reorganizations, by definition,
contain much more judicial involvement and creditor oversight of the debt-
or’s affairs, including the general meeting of creditors (art. 35, I and 11,
LRE) and the appointment of a creditors’ committee (art. 27, I and II, LRE,
art. 22, I, IT and 11T, 1. RE). Also, there is a much greater (and cven periodic)
accountability to the court, which is not the case in an extrajudicial reorgani-
zation (arts. 51 and 52, 1V, LRE). This all leads to increased costs and time
in the restructuring process. While judicial restructurings have a stay period
of 180 days (paragraph 4, article 6, LRE), courts routinely extend this
deadline given the typical complexities of the cases.® There is also the need
to include the language “in judicial reorganization” in the corporate debtor's
name (article 69, LRE), the risk of removal and replacement of the debtor’s
management (article 64, LRE), and the risk of liquidation if the plan is not
approved (article 73, LRE),

On the other hand, the stay period in a judicial reorganization is broader
than in the extrajudicial reorganization, tolling “the statute of limitations and
suspending all actions and executions against the debtor” (article. 6, LRE)
which provides greater bargaining power for the dehtor to negotiate with the
creditors during the first 180 days of the bankruptey filing. Further, a
purchaser of a debtor’s assets in a judicial reorganization cannot be subject
to successor liability, including any pre-sale tax, labor or tort liability of the
debtor, (articles 60, 66 and 141, I, LRE) whereas the purchaser of a debtor’s
assets in an extrajudicial restructuring takes the assets subject to the debtor’s
obligations related to the asset sold, This is a substantial advantage in rela-
tion to the extrajudicial reorganization, since it serves as a stimulus for those
interested in acquiring assets of (he debtor in erisis to do so.

Although it can be said that judicial reorganization is being uscd more
than other modalities, it cannot be said that it is necessarily the best remedy
for the company in financial crisis, Each case must be evaluated according to
its particular circumstances because each restructuring options contains dif-
ferent remedies,

The table below summarizes the differences between the restructuring
aptions:
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Type

Private
Agreements

Extrajudicial Reorganiza-
tion

Homolo-

gated

Authorita-
tive

Judicial
Reorganiza-

ton

Degree of
court in-
volvement

None

Low

Medium

High

Enforceabil-
ity

Extrajudi-
cial En-
forcement
Instrument

Judicial
Enforce-
ment Instru-
ment

Judicial
Enforce-
ment Instru-
ment

Judicial
Enforce-
ment Instru-
ment

Form of
company
business and
assets sale

Normal

According
to restruc-
turing plan
or judicial
auction or
closed pro-
posal

According
to restruc-
turing plan
or judicial
auction or
closed pro-
posal

According
to restruc-
turing plan
or judicial
auction or
closed pro-
posal

Possibility
of imposi-
tionon a
dissident
minority

No

Yes

Yes

Account-
ability re-
gime

Civil liabil-
ity

Civil liabil-
ity

Civil liabil-
ity and spe-
cial eriminal
offences of
the LRE

Civil liabil-
ity and spe-
cial criminal
offences of
the LRE

Disclosure
of financial
information

No

No

Yes, on the

proposal

Yes, peri-
odically

Scope for
including
creditors

Flexihle

Flexihle

Flexible

Inflexible:
all creditors

Expression
added to
Corporate
Name

Unchanged

Unchanged

Unchanged

“Under Ju-
dicial Reor-
ganization”

Risk of re-
moval of the
debtor’s
manager

Yes
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Type Private Extrajudicial Reorganizu- Judicial
Agreements tion Reorganiza-
Homolo- | Authorita- tion
__gated tive
Risk of con- None None. Ob- | None. Ob- Yes, if plan
version into stacle to stacle to is rejected
bankruptey bankruptcy bankruptcy
petition for | petition for
creditors creditors
subject to subject o
the plan the plan
Suspension None Only for Only for For all
of actions subject subject creditors. 180
and foreelo- creditors creditors days.
sures (stay
riod)
Succession Succession | Succession Succession Non-
in disposal of the ac- of the ac- of the ac- succession
of assets quirer quirer quirer of the ac-
quirer
Declaration Unprotected | Unprotected Unprotected | Protected
of ineffec-
tiveness by
decree of
bankruptcy

These differences are relevant when evaluating the reorganization model
to be chosen, indicating, according to the conditions of the case, whether it is
more advisable to promote a private agreement, extrajudicial reorganization
or judicial reorganization for the company in crisis.

5. Extrajudicial Reorganizations in the LRE System

As previously discussed, the actual volume of private agreements is not
known (article 167, LRE). The number of extrajudicial reorganizations
(articles 16] et seq. of LRE) has remained fairly constant over the last sev-
eral years, while the number of requests for judicial reorganization has
doubled in the last three years, Why has the extrajudicial reorganization,
with all of its inherent flexibility as compared to the Judicial reorganization,
been so little utilized by distressed companies? Below. we analyze the main
issues of the extrajudicial reorganization, which include the following: (i)
the scope of the extrajudicial plan; (ii) incomplete automatic stay; (iii)
“postulatory legitimation” (plan exclusivity); (iv) obtaining creditor
signatures; (v) changes of the extrajudicial reorganization plan; (vi) species
and groups of creditors; and (vii) successor liability of the acquirer. None of
these issues are well defined in the LRE, which causes legal uncertainty (o
those interested in making use of the extrajudicial reorganization procedure.

635
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5.1. The Scope of the Extrajudicial Plan is Limited

In the case of homologation (prepackaged) reorganization (article 162),
only those creditors who voluntarily agree to the plan are bound (v it. In the
case of the authoritative reorganization (article 163), only the classes of
creditors covered by the Plan, including the dissenting minority, will be
bound by the plan, as long as at least three-fifths of the creditors of each
class of the plan accept the plan.*

As a general rule the debtor is free to choose the creditors he intends to
bind to the extrajudicial reorganization. The extrajudicial reorganization
may, in theory, cover all creditors. There are exceptions, however, including
taxing authorities, employees, personal injury claimants, parties to certain
real estate contracts, and certain commercial lessors.® The LRE (article 161,
paragraph 1) does not appear to allow these creditors to be bound by an
extrajudicial plan, but an open question exists whether these creditors could
voluntarily submit themselves to an extrajudicial plan.

As an example, in the casc of the /GB Eletrénica (an extrajudicial case),
the court held that (i) the dissident creditor covered by the plan (in the au-
thoritative reorganization under article 163, LRE) is subject to the plan of re-
organization and cannot further enforce its rights against the debtor,® and
(i) creditors not subject to the reorganization plan may continue enforce-
ment efforts.® In the case of the extrajudicial reorganization, the court has
discretion to apply the stay to creditor enforcement efforts.

Certain scholars have opined that “nothing prevents [these creditors who
are beyond the reach of the extrajudicial plan] to enter into parallel agree-
ments with the debtor, as provided for in article 167 of LRE (. . .), provided
that the limits established by the legislation regulating each type of relation-
ship are respected (for example, in the case of tax creditors, the transaction is
only allowed under the terms of the specific law)”.* This is another factor
that may be interesting in determining whether the debtor will make use of
extrajudicial reorganization, private agreements or judicial reorganization,

5.2. The Automatic Stay is Discretionary in Extrajudicial
Reorganizations

In a judicial reorganization, the blanket suspension of actions and execu-
tions against the debtor is an important ally of the company in crisis, because
it gives the debtor room to negotiate a plan while suspending creditor collec-
tion efforts. In a judicial reorganization, the suspension acenrs for only 180
days (article 6, paragraph 4, LRE), although courts routinely extend this
deadline.

Unlike judicial reorganizations, Article 161, paragraph 4, LRE, provides
that the request for extrajudicial reorganization “shall net lead to suspension
of rights, actions or executions, nor the impossibility of filing for bankruptey
by creditors not subject to the extrajudicial reorganization plan” (emphasis
added).¥ The automatic stay applies only to those creditors subject to the
extrajudicial plan. Since, in most cases, creditors have already expressed
their willingness to go along with the plan, there is little dispute as to the ap-
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plicability of the automatic stay by consenting creditors.* Nevertheless, the
time for which the autumatic stay will remain varies depending upon the
facts and circumstances. Courts have applied the automatic stay in extrajudi-
cial cases on certain occasions. In Colombo's Group extrajudicial reorgani-
zation, for example, the court applied the 180-day stay period, the same ap-
plicable to judicial reorganizations.* Since the LRE does not provide a
specific stay period in extrajudicial restructurings, it is generally understood
that the automatic stay applies until approval or rejection of the extrajudicial
reorganization plan by the court as to creditors subject to the plan. But since
this stay period is not well defined by law, it promotes legal uncertainty
which disincentives the use of extrajudicial reorganization procedures.

53. Postulatory Legitimation (Plan Exclusivity) is Too Restrictive

in Extrajudicial Proceedings

Just as in a judicial reorganization, only the debtor is entitled to propose
an eatrajudicial reorganization (art. 162 and 163). To do so, the debtor must
comply with the same requirements of judicial reorganization (articles 1, 48
and 161).% So, among other restrictions and requirements, a debtor cannot
avail itself of the extrajudicial process if it currently has “pending a judicial
reorganization” or “if it had a judicial or extrajudicial reorganization within
the last two years.*" This two-year restriction seems excessive. It should be
pointed out that the law allows the debtor to submit simultaneous requests
for extrajudicial reorganization (multiple plans covering different
creditors).*2 The law authorizes the debtor to submit a new plan after the
court rejects the plan pursuant to paragraph 8 of article 164, LRE.

5.4. There Are No Clearly Defined Rules to Amend Approved
Extrajudicial Plans.

Another point to consider is whether an extrajudicial plan may be modi-
fied post-confirmation.

The first case was Rainha das Noivas (Jayme Wainberg S/A).* In this
case the debtor's extrajudicial reorganization plan was to sell real estate to
pay creditors. However, before the approval of the plan by the Court, the
prospective acquirer decided not to close the deal, and the debtor found an-
other interested purchaser. The Court, based upon article 164, paragraph 8,
of the LRE,* decided to reject the plan and ordered the debtor to present a
new one within 30 days to ohiain creditor approval.* The debtor obtained
the approval of more than 60% of the creditor suppliers and presented a new
plan, with a new buyer for the real estate, and the Court upproved the plan.

The second case, IGB Eletrénica, dealt with an amendment of the plan qf-
ter its approval by the Court. In this case an amendment of the plan extend-
ing the payment period was approved by more than 60% of the creditors, ac-
cording to article 163, LRE. The Court ruled that the debtor should prove
why he could not satisfy the plan terms and that the creditors accepted the
amended plan.®® The debtor ultimately failed to perform under the plan and
the extrajudicial proceeding was terminated.”” Although the outcome was
unsuccessful, the case is important because it demonstrates that Courts are
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willing to amend the plan after approval by the Court provided creditor ap-
proval is ohtained.

55. “Species” and “Groups” of Creditors Creates Confusion in the
Extrajudicial Process

Another issue that routinely occurs in extrajudicial proceedings is the
classification of creditors between species and groups, pursuant to paragraph
1 of article 163 of the LRE.* The legislator, in regulating the manner, scope
and establishment of a quorum for approval of the extrajudicial authoritative
rcorganization, established two criteria for the organization of creditors: (i) a
broader one, referring to creditors holding credit of the same kind; and (ii) a
more restrictive one, which covers a group of creditors of the same nature
and subject to similar payment terms. These requirements are not clearly set
forth in the LRE. These requirements should be clarified by the Courts as
more extrajudicial filings occur.

5.6. The Extrajudicial Process Has Nv Clear Rule on Successor Li-
ability

In judicial reorganizations, there is generally no successor liability of the
acquirer, whether assets are acquired piecemeal or whole.® For extrajudicial
reorganizations, however, the purchaser may be subject to liability as the
debtor’s successor in interest. Successor liability has been found where an
entity has purchased a debtor’s subsidiary or a bundle of assets comprising a
so called “isolated productive unit”, such as a factory or a manufacturing

plant, from the debtor.*® Debtors who wish to sell assets in an insolvency
proceeding are much less likely to choose an extrajudicial proceeding
because it is more difficult to shed the debtor’s assets of liabilities.

At the same time, the general rule, provided for in article 1,146 of the
Civil Code, imposes on the purchaser of a company’s assets the liability for
the company’s debts prior to the sale closing. The National Tax Code
provides that there shall he no successor liability in connection with a judicial
reorganization sale but makes no mention of extrajudicial reorganization
sales. Finally, Articles 10 and 448 of the Consolidation of Labor Laws
protects the rights of employees to be paid by a successor.

Also, a debtor in an extrajudicial proceeding is limited in proposing a plan
that may impact creditors who are not subject to the plan. For instance, a
court would likely reject a plan that provides for the sale of suhstantially all
of a debtor’s assets in an extrajudicial proceeding because the plan would
significantly affect all of the debtor’s creditors, including creditors who are
not subject to the plan. For this reason, paragraph 2 of article 161 of the LRE
provides that the plan cannot provide “unfavorable treatment to creditors
who are not subject to it.”

6. Conclusion

In its quest to create a more efficient restructuring process, the Rrazilian
legislature enacted the extrajudicial restructuring option. While this option
was designed to facilitate a “fast track” restructuring, the process remains
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replete with uncertainties for debtor companies. Each extrajudicial restruc-
turing is highly dependent upon creditor buy-in to the debtor’s proposed
plan. Further, judges are often required to borrow rules applicable to the
judicial restructuring process to fill in the legislative gaps. The extrajudicial
process contains numerous disincentives, such as successor liability to enti-
ties purchasing debtor assets. Further, the extrajudicial process fails to
provide companies with a clear exit strategy. Until the issnes explored in this
paper are addressed by the Brazilian legislature, the extrajudicial process
will remain a laudable legislative goal with few participants,
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of LRE); (ii) breach of enterprise secreey or confidential data, contributing to the debtor’s
financial distress (article 169 of LRE); (iii) withholding information or producing false infor-
mation in a reorganization or bankruptey proceeding (article 171 of LRE); (iv) aiding and
abetting certain creditors to the detriment of the rest (article 172 of LRE); (v) illegal diver-
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with non-existing or illegal credit {article 175 of LRE); (viii) carrying out unauthorized
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in judicial reorganization (article 177 of LRE): and (x) failing to prepare or maintain the
company's buoks and records in good order (article 178 of LRE).

TEowehart based on flowchart constant in BEZERRA FILHO, Manoel Justino. Lei de
Recuperagiio de Empresas ¢ Faléncias Comentada — Lei 11,101 /2005, 11" kid., 530 Faulo,
Editora Revista dos Tribunais, 2015,

Lo 3 brief comparative analysis of judicial and extrajudicial rearganization, sce:
SCALZILLL, Jofio Pedro. SPINELLI, Luis Felipe. TELLECHEA, Rodrigo. Recuperago de
empresas e faléncia: teoria e pratica da Lei 11.101/2005. Sdo Paulo, Almedina, 2016, pp.
375-376.

290 debrecht Olea ¢ Gls S/A and others (Extrajudicial reorganization registered at the
Court of Justice of the State of Rio de Janeiro, under no. 0121854-60.2017.8.19.0001, dth
Chamber of Business Law of the Disuict of Rio de Janciro/RJ), in which three extrajudicial
plans were filed at the same time."

0 About 20% of the cases involving micro and small companies, and about 30% of the
cases of medium and large companies, according to a study determined by the NEPI—Niicleo
de Estudo e Pesquisa de Insolvéncia, together with the ABJ — Associaghio Brasileira de
Jurimetria, regarding the judicial reorganization proposed in Sdo Paulo/SP (COSTA. Carla
Nassif Romero. ALMEIDA, Marcos. e SOLIANI, Sara. Panorama da recuperagio judicial
das ME e EPP: Um estudo comparative, 1° Auilise ExploratOria do ObscrvatOrio de
Insolvéncia, conduzida pela Associagiio Brasileira de Jurimetria (ABJ) e pelo Niicleo de
Estudo e Pesquisa sobre Insolvéncia da Pontificia Universidade CatQlica de Sdo Pauly
(NEPI)).

3 Except for the following actions: actions that demand gross amounts, tax foreclosures
(articles 6, paragraph 7. LRE and 187, Brazilian Tax Code), actions of creditors not subject to
judicial rearganization (articles 49, paragraph 3 and 86, 11, LRE), actions without economic
effects (for example, declaratory actions), and, co-sponsors or members affected by the disre-
gard of the legal entity status.

|n this case, the non-adhering creditors of a class will also be bound to the plan of reor-
gunization as long as at least three-fifths of that class accepts the plan.

3500 article 161, paragraph 1 of the LRE, which refers to Articles 49, paragraph 3 and
86, item 11, as well as art. 86, 11 and art, 49, paragraph 3. See also SOUZA JR., Francisco
Satiro. Comentérios 2 Lei de Recuperagiio de Empresas e Faléncia, 2" ed., Coord. Francisco
Satiro de Souza Jinior ¢ Antonio Sérgio A. de Moraes Pitombo.—Siio Paulo; Editora Revista
dos Tribunais, 2007, p. 524,

371.SP—AP SP 0134895-40,2010.8.26.0100, Reporting Judge: Jodo Pazine Neto, Date
of Trial: 25/03/2015, 16th Extraordinary Chamber of Private Law, Publication Daie: 25/03/
2015. :

3T1.SP—AI: 22010277820158260000 SP 2201027-78.2015.8.26.0000, Reporting
Judge: Carlos Henrigue Miguel Trevisan, Date of Trial: 27/01/2016, 29th Chamber of Private
Law, Publication Date: 28/01/2016.

B\ ALZILLI, Jofio Pedro. SPINELLI, Luis Felipe. TELLECHEA, Rodrigo, Recuper-
agiio de empresas e faléncia: teoria e pritica da Lei 11.101/2005. 5o Paulo. Almedina, 2016,
p. 382,

3This law originates from the U.S, Bankrupicy Code’s concept of the automatic stay.
“The order for relief produces, as an immediate effect, the automatic cessation of any Judicial
or extrajudicial measure that is being taken by a creditor to receive his credit. The phenome-
non, which is not restricted to the current procedures, and also prohibits the installation of
new ones (since they refer to previous credits), is called automatic stay.” (See TOLEDO,
Paulo Fernando Campos Salles de. A Empresa em Crise no Direito Francés e Americano,
Masters Degree—Faculdade de Direito da Universidade de Sdo Paulo, 1987, p. 22).

38500 TPI, Dable, Vessel, NTL, Maestra and Concer, and 1GE Eletronlea (provide cita-
tinns il available).
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**TISP; Interlocutory Appeal 2204224-07.2016.8.26.0000; Reporting Judge: Cesar
Ciampolini; Judement Body: 1st Chamber Reserved to Business Law; Central Civil Forum
— 2nd Court of Bankruptey and Judicial Reorganization; Date of Trial: 22022017, Registra-
tion Nate: 01/03/2017, In the abovementioned Odelrecht Oleo e Gids case, a preliminary
injunction was obtained to suspend the actions of the creditors subject to the plan for 180
days.

“Anticle 48 establishes the following requirements: (i) regular business for at least two
(2) years, and therefore one cannot be an irregular or ‘de facto’ businessman, (ii) not be bank-
rupt, unless the declaratory judgment of the extinction of its ubligations has been obtained
and has become final, (iii) had not abtained judicial reorganization for less than five (S) years,
{iv) had not ebtained judicial reorganization for Microenterprises or Small Business for less
than eight (8) vears, (v) had not been convicted of any of the crimes included in the LRE as
administrator or controlling partner.

MSee Paragraph 3 of article 161, LRE.

*2Sec Odebrecht Oleo e Gis S/A case and others (Extrajudicial renrganization registered
at the Court of Justice of the State of Rio de Janeiro, under No, 0] 21854-60.2017.8.19.0001,
4th Chamber of Business Law of the District of Rio de Janeiro/R1),

“Extrajudicial Reorganization registered in the Court of Justice of the State of Rio
Grande do Sul, under CNJ no, 0358004-12,2011.8.21.0001, Business Law, Business Reorga-
nization and Bankruptey Chamber of Porto Alegre/RS.

#Art. 164, (. . .) Paragraph 8 In the event of non-approval of the plan, the debtor may,
once the formalities have been completed, submit a new request for the homologation of an
extrajudicial rearganization plan,”

*See an excerpt from a decision set forth in the case file no. 0358004-12.2011.8.21.0001
“Pursuant to Paragraph 8 of the aforementioned anicle, non-approval of the plan enables the
debtor to submit a new request for the approval of an extrajudicial plan, which, however,
must have a new procedure, with all the legal requirements required by current legislation,
which the author already announced at pages 655/658 and 710/711, since he stated that he
will present a new extrajudicial reorganization plan to be submitted for approval, and
requested a 30-day deadline for the contact and approval of the ereditars, The current legisla-
tion does not mention the deadline for submitting the new plan, and therefore, in the concrete
case, the deadline for implementing the required formalities with creditors is coherent,”
(Extrajudicial Reorganization registered in the Court of Justice of the State of Rio Grande do
Sul. under CNJ no. 0358004-12,2011.8,21,0001, Business Law, Business Reorganization and
Bankruptey Chamber of Porto Alegre/RS),

**TISP; Interlocutory Appeal 202 1097-37.2014.8.26.0000; Reporting Judge: Francisco
Loureiro; Judgement Body: 15t Chamber Reserved to Business Law; Central Civil Forum —
2nd Court of Bankruptey and Judicial Reorganization; Date of Trial: 08/10/201 4: Registration
Date: 09/10/2014.

"TISP; Special review according to specific court regulations 2005770-
32,2014.8.26.0000; Reporting Judge: Francisco Loureiro; Judgement Body: st Chamber
Reserved to Business Law: Centeal Civil Forum — 2nd Court of Bankruptcy and Judicial Re-
organization; Date of Trial: 20/05/2015; Registration Date: 21/05/2015. See also: TISP; Ap-
peal 0016855-65,2011,8.26.0100; Reporting Judge (4): Francisco Loureiro; Judgement Body:
Ist Chamber Reserved to Business Law; Central Civil Forum — 2nd Court of Bankruptcy
and Judicial Reorganization; Date of Trial: 10/06/2015; Registration Date: 13/06/2015,

%In the case of an extrajudicial reorganization with a merely rectifying nature, such a
discussion does not exist, since the plan is already presented with the signature of the adher-
ent creditors, without specifying what kind or group they would be.

®LRE Anicle 141, II: see also Article 60.
S0“Art, 166. If the approved extrajudicial reorganization plan involves the legal alien-
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atinn of eubhsidiaries or production units isolated from the debtor, the judge shall order its cx-
ecution, ohserving, as appropriate, the provisions of art. 142 os this Law."
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